
 
 

THE COMMITTEE ON ENERGY AND COMMERCE 

MEMORANDUM        September 6, 2013 

 

 

To: Members, Subcommittee on Environment and the Economy 

 

From:   Majority Committee Staff 

 

Subject:  Hearing Entitled: “Implementing the Nuclear Waste Policy Act – Next Steps” 

 

 On Tuesday, September 10, 2013, at 10:00 a.m. in 2123 Rayburn House Office Building, 

the Subcommittee on Environment and the Economy will conduct a hearing entitled 

“Implementing the Nuclear Waste Policy Act – Next Steps.”  The hearing will focus on actions 

by the Nuclear Regulatory Commission (NRC) to implement the August 13, 2013, writ of 

mandamus by the U.S. Court of Appeals for the District of Columbia Circuit to resume NRC’s 

review of the Department of Energy’s (DOE) license application to construct a repository at 

Yucca Mountain, pursuant to the Nuclear Waste Policy Act, as amended.  The hearing also will 

consider DOE actions to cooperate with NRC and with the Court’s decision, given DOE’s status 

as the license applicant.  

 

I. Witnesses 

 

The Honorable Allison M. Macfarlane 

Chairman, U.S. Nuclear Regulatory Commission 

 

The Honorable Peter B. Lyons,  

Assistant Secretary for Nuclear Energy, U.S. Department of Energy 

 

II. Background 

 

For nearly 70 years, the United States has been accumulating high-level radioactive waste 

by using nuclear materials to power naval vessels, to make nuclear weapons, and to produce 

electricity.  The inventory of used nuclear fuel currently is held at 75 sites in 33 States, and consists 

of approximately 70,000 metric tons from commercial nuclear power generation.
1
  This inventory 

increases by about 2,000 metric tons per year.
2
  According to Government Accountability Office 

(GAO) estimates, the national inventory of high-level radioactive waste and spent nuclear fuel used 

for defense purposes is approximately 13,000 metric tons, stored at five sites, as of 2011.
3
   

                                                 
1
 Testimony of Marvin S. Fertel before the U.S. Senate Committee on Energy and Natural Resources, July 30, 2013. 

2
 See Spent Nuclear Fuel: Commercial Reactors Present Storage and Other Challenges. GAO 12-797 August 2012. 

In addition there are research reactors at other DOE sites (such as National Labs) or non-DOE sites (such as 

universities) that also produce spent nuclear fuel. In all, DOE reports that there are 121 sites in 39 states that have 

SNF. See Commercial Nuclear Waste: Effects of a Termination of the Yucca Mountain Repository Program and 

Lessons Learned, GAO-11-229 April 8, 2011, page 7. 
3
 The Hanford site in Washington, the Savannah River Site in South Carolina, Idaho National laboratory in Idaho, 

the Fort St. Vrain Site in Colorado, and the West Valley site in New York. See DOE Nuclear Waste: Better 

http://www.energy.senate.gov/public/index.cfm/files/serve?File_id=9e760154-69e9-4937-9453-f1ffb40e3c3f
http://www.gao.gov/products/GAO-12-797
http://www.gao.gov/products/GAO-11-229
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Thirty years ago, Congress began addressing concerns regarding the management of the 

nation’s growing stockpile of nuclear waste by directing DOE to develop a system to collect and 

provide for the safe and final disposal of spent nuclear fuel and high-level radioactive waste.  

The Nuclear Waste Policy Act of 1982, as amended (NWPA), requires DOE to take title to, 

remove, and transport spent nuclear fuel from commercial reactor sites to a permanent geologic 

repository or an interim storage facility before permanent disposal.  NWPA also directs defense-

related high-level waste and spent fuel to the same repository.  Development of the repository 

would be paid for by the Nuclear Waste Fund (NWF), which is funded by ratepayers of nuclear-

generated electricity.   

 

NWPA’s statutory framework governs the establishment of the permanent geologic 

nuclear waste repository and requires the participation of the President, Congress, the Secretary 

of Energy, DOE, and the Nuclear Regulatory Commission (NRC).  As the Congressional 

Research Service explains, Congress established through NWPA a scientifically based multi-

stage statutory process for selecting the eventual site of the nation’s permanent geologic 

repository.
4
    

 

In 1987, after DOE conducted studies of nine potential repository sites located throughout the 

United States, Congress amended the NWPA and selected the Yucca Mountain site in Nye County, 

Nevada, as the only site for further study for the first national repository.  Taking into account, both 

pre-closure and post-closure concerns, DOE evaluations found Yucca Mountain consistently ranked 

at or near the top of the sites evaluated.
5
  

 

In 2002, following extensive evaluation of the site by DOE and its national laboratories, the 

Secretary of Energy determined that Yucca Mountain was suitable for repository development and 

recommended the President approve the site for development.  Under the NWPA, Nevada submitted 

a notice of disapproval.  Congress overrode the objection, and Congress passed and the President 

signed Public Law 107-200, which approved Yucca Mountain as the site for the nation’s repository. 

 

On June 3, 2008, after additional scientific and engineering studies on development and 

design, DOE submitted a license application to the NRC seeking construction authorization for 

the repository at Yucca Mountain.  NRC docketed the license application in September 2008 and 

was directed, pursuant to the NWPA, to conduct its review within four years.  The NRC then 

commenced a two-pronged review of the application: (1) a technical licensing review by the 

NRC staff to assess the technical merits of the repository design and formulate a position on 

whether to issue a construction authorization for the repository, and (2) adjudicatory hearings by 

the NRC’s Construction Authorization Board to consider technical and legal challenges to the 

application.  The Commission, based on a publicly available staff Safety Evaluation Report 

(SER) and the Board hearings, is to determine solely on the technical merits whether to authorize 

construction of the repository.  

                                                                                                                                                             
Information Needed on Waste Storage at DOE Sites as a Result of Yucca Mountain Shutdown, GAO-11-230 March 

23, 2011.  
4
 For additional background: see “Closing Yucca Mountain: Litigation Associated with Attempts to Abandon the 

Planned Nuclear Waste Repository” Congressional Research Service, March 4, 2011 (R41675).  
5
 See Recommendation By the Secretary of Energy of Candidate Sites for Site Characterization For the First 

Radioactive-Waste Repository, DOE/S-0048, May 1986. 

http://www.gao.gov/products/GAO-11-230
http://www.gao.gov/products/GAO-11-230
http://www.crs.gov/pages/Reports.aspx?PRODCODE=R41675&Source=search#Content
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The President in his FY2011 budget proposal in February 2010 proposed cutting funding 

for Yucca Mountain with the statement that: 

 

 [T]he Administration has determined that Yucca Mountain, Nevada, is not 

a workable option for a waste repository and will discontinue its program to 

construct a repository at the mountain in 2010.  The Department will carry 

out its responsibilities under the Nuclear Waste Policy Act within the Office 

of Nuclear Energy as it develops a new nuclear waste management 

strategy.
6
  

 

On January 29, 2010, DOE Secretary Steven Chu announced the creation of the Blue 

Ribbon Commission (BRC) on America’s Nuclear Future to conduct a comprehensive review of 

policies for managing the back end of the nuclear fuel cycle and recommend a new strategy.  In 

March 2010, asserting that the Secretary of Energy “has decided that a geologic repository at 

Yucca Mountain is not a workable option for long-term disposition” of nuclear waste, DOE filed 

a motion with the NRC’s Construction Authorization Board to withdraw the license application.  

The Construction Authorization Board denied DOE’s motion, a decision ultimately upheld by 

the Commission on September 9, 2011.  Meanwhile, on October 4, 2010, the NRC effectively 

suspended its review of the license application, including terminating work on the outstanding 

SER volumes one month prior to the scheduled release of a key volume regarding the long-term 

safety of the repository.
 7

   

 

On July 29, 2011, the State of South Carolina, the State of Washington, the Aiken 

County, SC, Nye County, NV, the National Association of Regulatory Utility Commissioners, 

and three individuals petitioned the U.S. Court of Appeals for the District of Columbia Circuit to 

issue a writ of mandamus to compel NRC to resume consideration of the license application and 

issue a final decision.
8
  The petition for a writ of mandamus against the NRC was granted by the 

Court on August 13, 2013.
9
 

 

According to the Government Accountability Office, nearly $15 billion has been spent on 

site characterization and development of Yucca Mountain.
10

  Delays in opening this repository 

pursuant to NWPA resulted in 78 utilities filing lawsuits against DOE to recover the costs of storing 

used fuel, which were paid out of the Department of Treasury’s judgment fund for a total of $2.6 

billion in claims.
11

  Furthermore, DOE estimates taxpayer liability will amount to $19.7 billion in 

claims through 2020, which is the date DOE had determined Yucca Mountain could begin disposal 

operations when it filed the license application in 2008.  To date, the program is estimated to have 

                                                 
6
 Obama Administration’s FY2011 budget proposal, February 2010, OMB, at page 71.  

7
 For additional background: see “Closing Yucca Mountain: Litigation Associated with Attempts to Abandon the 

Planned Nuclear Waste Repository” Congressional Research Service, March 4, 2011 (R41675).  
8
 See In Re: Aiken County, et. al On Petition for a Writ of  Mandamus, Brief of Petitioners 

9
 See In Re: Aiken County – U.S. Court of Appeals D.C. Circuit.  

10
 See Commercial Nuclear Waste: Effects of a Termination of the Yucca Mountain Repository Program and 

Lessons Learned, GAO-11-229 April 8, 2011, and DOE Nuclear Waste: Better Information Needed on Waste 

Storage at DOE Sites as a Result of Yucca Mountain Shutdown, GAO-11-230 March 23, 2011 
11

 See Spent Nuclear Fuel: Accumulating Quantities at Commercial Reactors Present Storage and Other 

Challenges, GAO-12-797 August 15, 2012  

http://www.crs.gov/pages/Reports.aspx?PRODCODE=R41675&Source=search#Content
http://www.state.nv.us/nucwaste/licensing/aiken120213brief.pdf
http://www.cadc.uscourts.gov/internet/opinions.nsf/BAE0CF34F762EBD985257BC6004DEB18/$file/11-1271-1451347.pdf
http://www.gao.gov/products/GAO-11-229
http://www.gao.gov/products/GAO-11-230
http://www.gao.gov/products/GAO-12-797
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been delayed by eight years, with each year of delay increasing taxpayer liability for DOE’s failure to 

take custody of the used fuel. 

 

I. Issues 

 

Issues to be examined at the hearing may include:  

 

 What actions are DOE and NRC taking to comply with the court’s decision; 

 What is the schedule for NRC to complete and publicly release the SER;  

 Will DOE and NRC request the funding necessary to fully comply with the court’s 

decision?   

 

II. Staff Contacts 

 

If you have any questions regarding this hearing, please contact David McCarthy or 

Annie Caputo of the Majority Committee staff at (202) 225-2927.  

 


